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We have seen horrific earthquake
disasters in New Zealand and

Japan. There have been devastating
floods along the Mississippi River and
unprecedented tornado damage in the
Midwest. Unprecedented heat waves
have caused drought in Texas and
resulting firestorms. Hurricane Irene
wreaked havoc along the Eastern
seaboard and rare earthquakes have
occurred in Colorado and along the
east coast. These disasters have
flooded large portions of entire
towns, flattened numerous buildings,
and resulted in widespread loss of
life. Recent decades have seen a
marked increase in the incidence of
such disasters, so much so that scien-
tists are becoming concerned that we
are seeing a trend.1

California has a history of dev-
astating earthquakes—the San
Francisco, San Fernando, Northridge,
and Loma Prieta earthquakes, among
others. Heavy rains have created
landslides, mudslides and shoreline
erosion all over California, damaging
homes and property, some of it in
community associations. Wildfires in
the past decade have destroyed hun-
dreds of homes. Rising sea levels are
threatening to flood low-lying devel-
opments, including common interest
 developments.

What does a community associ-
ation board of directors do if a natural
disaster wipes out all or a portion of
its association? When and where is it
likely to happen? Is there a plan for

dealing with it? Is this a problem to
worry about?

Yes, worry about it. A natural
disaster can strike a development at
any time. It can occur in a moment,
or gradually over time. In either case,
most community associations and
special districts2 are ill prepared for
the consequences. Disaster insurance
is usually inadequate or non-existent,
and there is often little reserve fund-
ing that can be tapped to rebuild.
What follows is a review of some of
the types of disasters that can cause
serious damage to a common interest
development; how boards of directors
should prepare their projects for the
possibility of a disaster; and what can
be done if a disaster destroys or does
serious damage to a community
 association.

We’ve written about various
threats posed by landslides to com-
munity associations;3 the earthquake
danger to certain types of multi-fami-
ly construction;4 and the potential
impact on homeowners from rising
sea levels.5 In most cases, community
associations do not have the
resources to address damages caused
by natural disasters. They do not
have reserves for unexpected repairs
and usually do not carry insurance
for earthquakes, flooding due to levee
breaks, beach erosion, or landslides.
We look closer at the natural disasters
prevalent in California —and the
issues, financial, legal and otherwise,
that follow them.

Chapter 1 discusses the threat
from rising sea levels and failing lev-
ees. Chapter 2 reviews the threats
posed by landslides and some of the
legal issues that arise. Chapter 3
looks at the serious threat of earth-
quakes, especially in California, and
the special susceptibility of older
community associations.
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Bethel Island lies in the Sacra -
mento Delta between Sacra mento

and Stockton, Califor nia. It is home
to about 2500 residents. The interior
is 7–15 feet below sea level. There are
11.5 miles of levees that serve as a
dam to keep the waters of the sur-
rounding sloughs from inundating the
island. Property taxes collected from
the residents of the island fund a spe-
cial district, the Bethel Island
Municipal Improvement District
(BIMID), which is responsible for the
maintenance and repair of the levees
and functions like a municipality or a
large community  association.6

Bethel Island is 12 miles from
the Greenville earthquake fault and is
considered to have strong shaking
potential should an earthquake occur.
Shaking can create landslides in the
levee, which could breach anywhere
around the island. The levee also has
a high probability of liquefaction in a
quake.7 A study by BIMID on the

potential for loss or damage states:
“The conclusion is that flooding
(levee failure and drainage disrup-
tion) and wildfire (an underground
peat fire) pose a significant risk for
potential loss.”8

But the district is broke. The
BIMID board of directors asked the
residents of the island to approve a
parcel tax in November of 2010 to
fund badly needed improvements to
the levee—it was soundly defeated.
Lacking adequate funds, the district
board then had to fire their General
Manager and another employee. The
district hopes to propose the parcel
tax again—but without it, the levees
will continue to deteriorate. The lev-
ees don’t comply with federal stan-
dards. “Additionally, the levees are
eroding and suffering damage by
beavers and rodents.”9

More Bethel Islands? The Cargill
Corporation is proposing to build
12,000 homes on reclaimed salt

ponds in Redwood City. The homes
will be surrounded by a levee. The
new homes will be below sea level
with only the levee keeping out San
Francisco Bay. The source of funding
for maintenance of the levee hasn’t
been fully disclosed, but Cargill has
already said it would not be Redwood
City taxpayers, and it’s a sure bet that
it won’t be the State of California. It’s
very likely therefore that the pro-
posed levee will be maintained by a
special district like the one on Bethel
Island or a homeowners association,
either of which, in turn, will be
reliant on assessments or taxes from
the homeowners within the develop-
ment for its long-term funding.10

Treasure Island, the former
naval base in San Francisco Bay, is
the site for hundreds of new homes
and other development. The project
will rely on additional fill and a levee
surrounding the island to protect
nearly 19,000 new residents from ris-
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ing sea levels. A recent article about
the project states:

“Now, a plan to turn Treasure
Island into an ecometropolis for
19,000 residents with slender high-
rises, sprawling parks, a 20-acre
organic farm and a wind farm is inch-
ing toward approval… But questions
that poked holes in previous plans
persist… there is the issue of paying
for the infrastructure needed to stabi-
lize the island, which was made with
fill dredged from the bay for the 1939
Golden Gate International Exposition.

The development team… has
proposed geotechnical fixes to firm
up the island. More than a million
cubic yards of fill would be crushed
into the ground. The height of the
island and a berm ringing the outer
edge would be raised to guard against
a rise in sea level. The infrastructure
improvements would cost $1.5 bil-
lion, two-thirds of which would be
paid for by the developers and by tax-

ing the future residents. The final
third was to be paid for with redevel-
opment money, but Gov. Jerry Brown
intends to cut that. Now, that part
would be paid for through infrastruc-
ture financing districts, a less power-
ful financing mechanism used to cap-
ture property taxes for street improve-
ment and other projects.”11

The San Jose Mercury News
reported on the concern as well:
“From Antioch to North Richmond to
Redwood City, a slowly rising Bay
could endanger the properties of as
many as 270,000 Bay Area residents
and cause some $56.5 billion in dam-
age by the end of the century unless
measures are taken to protect them,
scientists warn. But surprisingly, few
cities are taking action.”12

November 5, 2008—“In the
event of projected flooding, sandbags
are available at the Benicia
Corporation Yard. Some assistance
may be available, but residents

should bring shovels and plan to fill
and load the bags themselves.”13

May 3, 2011—“The ice of
Greenland and the rest of the Arctic is
melting faster than expected and
could help raise global sea levels by
as much as five feet this century, dra-
matically higher than earlier projec-
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tions, an authoritative international
assessment says.”14

The chance of flooding in cities
in and around San Francisco Bay is
not just speculation. It has happened
many times in the past and it will
happen again and again if sea levels
continue to rise or a “perfect” storm
joins with normal high tides. It’s easy
to see why. Consider one of the sever-
al online interactive devices15 used to
illustrate the first areas around the
bay that will flood when the sea rises.
It should come as no surprise that
they are the same locations where the
bay was originally filled to create
housing and commercial develop-
ments. These low-lying areas—Foster
City, Redwood Shores, Alameda,
Vallejo, Alviso and many others—
were bay bottom and tidelands just a
few decades ago. Now there are thou-
sands of homes. The flood danger is
obvious.

And, thousands of new homes
are projected for a dozen or more
major developments being proposed
for additional tidelands and other
low-lying locations around the bay:

“At least 12 major developments
with as many as 56,000 new homes
are planned at the edge of the Bay
over the next 5 to 20 years… many
are in low-lying areas experts say are
potentially vulnerable to flooding
associated with long-term sea level
rise. Some cities and counties have
strategies to deal with that problem,
others do not.”16

But what is different today from
developments built, say, three or
more decades ago is that most of
these new developments will be built
and incorporated as community asso-
ciations or special districts; and the
expensive engineered facilities neces-
sary to protect these developments
from storms, rising tides and sea lev-
els will not be maintained by cities or
the state, but instead will be the
responsibility of the homeowners.

Streets, storm sewers, parks,
parking lots and sidewalks in old
developments are owned and main-
tained by cities and counties using

tax dollars raised from a much broad-
er tax base. In newer projects these
“public” works are instead made the
responsibility of private owner’s asso-
ciations. The advent of the communi-
ty association was a boon to tax-
starved local governments17 who saw
them as a way to promote develop-
ment and raise new tax dollars while
avoiding liability for these new
 facilities.

The proposed new develop-
ments around San Francisco Bay will
tempt local cities and counties to vest
the responsibility for necessary flood
control improvements to local com-
munity associations or small, special
districts. Responsibility for levees,
berms, pumps, riprap and retaining
walls built by the developers of these
large projects could eventually find
themselves maintained and repaired
by homeowner associations.

The beginning step of this mas-
sive shift of responsibility away from
governments and onto landowners,
one that has been widely used for
many years, is the use of local
improvement, levee or the newer
infrastructure financing districts.18

Much of the Sacramento delta, a sys-
tem of sloughs and islands on which
more and more housing is being pro-
posed and built, is maintained by
such “special” assessment districts,
not the state or local cities or coun-
ties. The property owners within
those districts pay for all levee main-
tenance and repair work.

Originally these districts were
formed to give farmers quasi-govern-
mental authority over the properties
in a particular area. It also shifted fis-
cal responsibility away from larger
jurisdictions and the broader base of
taxpayers. But a flood disaster in an
agricultural area will only inundate
crops. The same disaster in a residen-
tial community will be much worse.
It matters who is in charge and who
is responsible for maintenance of
such critical facilities.

A large community association
functions in a manner similar to a
special district—the developer hands

off ownership of public works to the
association when development is
complete, and the owners, through
assessments, pay for the ongoing
maintenance and repair. Cities and
counties, which gain considerable tax
benefits from new development, are
able to shift the long-term responsi-
bility for the cost of maintaining
improvements associated with that
development to property owners.
This can be done with either a com-
munity association or a special
 district.19

By this mechanism, developers
and municipalities avoid long-term
responsibility for such projects. The
homes and buildings within the
development are sold off in the near
term. The developer takes the profits
and is protected from long-term liabil-
ity not only by the assessment or tax-
ing arrangement that shifts the cost of
future repairs to owners, but also by
various statutes of limitation that cut
off legal liability in just a few years
after the project is complete.

After that, the property owners
within the association, or within the
special district, are on their own. So
just as the liability for landscaping,
streets, parks, even schools and
unstable hillsides20 has been shifted
to local homeowners in recent years,
there is no reason why the flood con-
trol improvements necessary to build
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housing on former tidelands won’t be
similarly vested in the buyers of all of
this new housing. Their maintenance
and repair obligations start immedi-
ately, and over time, the facilities may
prove inadequate to forestall the
inevitable rise in sea level, leaving
homeowners on the hook for a lot
more.

There is another problem. We
have written many times about the
looming failure of community associ-
ations to keep pace with the growing
cost of maintaining even simple com-

mon area components—but can you
imagine what will happen if much
more sophisticated, not to mention
critical, improvements are maintained
solely with owner assessments?
Levees and seawalls, essential to
keeping the waters of San Francisco
Bay from flooding hundreds or per-
haps thousands of homes, will be
dependent upon the willingness of
individual homeowners and their
associations or districts to assess
themselves to provide adequate fund-
ing. It’s one thing to let the landscap-

ing go to seed or to allow chuckholes
to exist in the parking lot, but a crum-
bling bay levee is at another threat
level altogether.

The proponents of new bay -
shore development contend that it
will be good for the economy, for the
tax base, and, ironically, for the envi-
ronment, since it will shorten com-
mute times for many bay area work-
ers. But these benefits are all short
term—if they exist at all. In fact the
“benefits” are more likely to be real-
ized only by the developers and the
local taxing authority. There is lots of
land available for necessary higher-
density infill away from the shoreline
on higher ground that would not be
threatened by tides and sea level. It
perhaps costs more to develop and
may not provide the economies of
scale offered by salt ponds and tide-
lands, but its eventual owners would
not inherit the potential for both fis-
cal and physical disaster.
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Anyone concerned with these
bay shore development proposals
should ask the city and other approv-
ing government agencies one simple
question: “Who will be responsible
for keeping these flood control
improvements working in the years to
come?” Don’t be surprised by the
answer.

A bayside community associa-
tion in Benicia recently settled a law-
suit against the developer of the proj-
ect, recovering nearly fifteen million
dollars so it could re-level buildings
that were sinking into the bay mud as
well as to install common area
drainage to protect it against rising
sea levels and the flooding that
occurs during major storms. One of
the attorneys instrumental in bringing
about the recovery states: “No one—
not the City of Benicia, the state of
California, nor the federal govern-
ment—would assist the owners of
these homes. It was just lucky that

the damage began to happen soon
enough after construction to permit a
claim to be submitted to the develop-
er, before the statute of limitations
ran out.”

Ocean Harbor House is a condo-
minium project in Monterey, Califor -
nia, one of very few properties in the
area with Pacific Ocean frontage.
Erosion of its beachfront threatened
the stability of the buildings at the
time it was converted from apart-
ments to condominiums. The devel-
oper had failed to address these foun-
dation stability issues adequately. It
took a lawsuit and over ten million
dollars to build an adequate seawall
and pay the shockingly high permit
fees to various government agencies.
The association attorney who han-
dled this case states: “The residents
of Ocean Harbor House faced the
prospect of ocean waves wiping out
the stability of the seaward buildings.
Only a proper seawall would provide

the protection they needed; not only
was it costly, but they had to deal
with the California Coastal Com -
mission approval process, which is
daunting under the best of circum-
stances. Only a lawsuit and the
prospect of a trial enabled the associ-
ation to recover funds to assist in
funding the seawall to provide the
essential fifty year  protection.”

The litigation was hotly contest-
ed and the case settled only after a
jury was empanelled to decide the
case. A team of consultants and
experts shepherded the association
through the Coastal Commission and
construction process, allowing the
seawall to be completed on time. The
community was fortunate: it had an
excellent board and management
team, supportive members and ade-
quate funding. By sheer luck the job
was completed before a calamity
struck.
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Afew years ago we tried a case in
Solano County for a community

association client that had to sue its
developer to obtain the nearly six mil-
lion dollars necessary to repair eleven
separate landslides. These slides
threatened homes adjacent to com-
mon area hillsides as a result of
heavy winter storms. They were
lucky; the jury found in favor of the
association even though some of the
slides were dormant and had not yet
caused damage. A round of new land-
slides in northern California has fol-
lowed recent heavy rains and has
damaged homes and infrastructure in
numerous locations.

As I write this article (spring
2011), northern California is experi-
encing the second straight week of
rain in an otherwise very wet year.
Continuous rain soaks the ground
and loosens unstable hillsides.
Landslides can stay hidden for years
until very wet weather suddenly
breaks them loose. Also, slides can

move very slowly, over long periods
of time, gradually damaging the prop-
erties around them.

In either case, earth movement
can cause serious damage to build-
ings and other improvements on or
adjacent to the unstable land. Mud -
slides, rockslides and landslides are
all versions of the same hillside phe-
nomenon—water plus gravity equals
damage.

We’ve seen slides gradually pull
down the surrounding properties so
slowly that trees growing on the hill
have curved trunks. This is called soil
creep and can last for years or
decades. We’ve also represented
clients whose homes were damaged
in just a moment as a large landslide,
hidden beneath the surface of the
earth for centuries, comes down,
bringing a large portion of the hillside
with it.

Property developers are required
to obtain the advice of soil engineers
when grading is done in a landslide-

prone area, and most engineers are
very good at detecting the presence of
hidden slides. Aerial photo mapping,
boring, or just reviewing the history
of the area under development can do
this. But regardless of the engineer or
developer’s efforts, slides can still
occur.

Very few property damage insur-
ance policies cover damage due to
earth movement and owners of build-
ings damaged by landslides are often
on their own for the cost of repair. A
major failure, such as we have seen
on the California coast, could easily
overwhelm any community associa-
tion. With landslides, unlike floods or
earthquakes, the source of the prob-
lem may be the responsibility of oth-
ers. Here are some examples.

Construction Defect. If a slide
occurs in a development after con-
struction is complete and the homes
are sold, the developer is potentially
liable for any damage caused for at
least ten years from the completion of
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the project. This depends, of course,
on a claim being timely filed and pur-
sued. “Liability” is not automatic.
Slides, subsidence, settlement, and
improper drainage are all considered
construction defects. Arguments in
those cases usually do not arise over
who is liable—the developer and its
contractors are usually “strictly”
liable or negligent if a slide occurs on
newly developed land. What the
attorneys for each side usually debate
is what is necessary to repair the
damages and how much that will
cost.

Unless something suspends, or
“tolls,” the statute of limitations, ten
years is the usual outside limit for a
claim against the builder of the
homes and the subcontractors
involved in the grading of the project.
There are also shorter limitations on
such claims, dating from when the
event occurs that also come into play,
so it is important to seek the advice
of an attorney experienced in earth

movement claims if a landslide dam-
ages your property.

Nuisance. But there are other
instances of damage caused by earth
movement that are unaffected by the
ten year statute of limitations. If a
slide damages a neighbor’s property,
the owner of the land where the slide
originates can be liable to his neigh-
bor for the damage, regardless of
when the damaged property was built
or sold, and regardless of whether
any “negligence” is involved. The
only limitation on claims of that sort
date from the occurrence of the
event. Unlike claims against a devel-
oper for new construction, there are
no outside limits, but there are short-
er periods dating from when the dam-
age occurred that must be observed.
Again, the advice of an attorney
should be obtained to be sure that
you don’t lose your right to make a
claim against those  responsible.

A claim against the owner of
property where a landslide originates

can be sued for money damages, and
also for injunctive relief—an order of
the court requiring the neighbor to
stop, or abate, the continuing damage
being caused by the slide. These are
usually claims for what lawyers call
“nuisance”—the invasion of your
property by something that started on
the land of  another.

Land, mud and rockslides are
events that don’t occur regularly, but
when long periods of drenching rain
soak hillsides that are unstable—
either naturally, or because they have
not been graded properly—slides can
cause tremendous damage. When
community associations own large
expanses of hillside common area
adjacent to buildings or homes, they
are prone to liability if the hillside
fails. Without insurance, and lacking
reserves for unforeseen events, they
are especially vulnerable if they have
failed to investigate and prepare.
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The 1971 San Fernando, the 1989
Loma Prieta, and the 1994

Northridge earthquakes extensively
damaged many condominiums. Much
of the damage from these earth-
quakes was due to garages construct-
ed on the ground floor with the con-
dos above creating large unsupported
openings that collapsed in the
quake.21

A recent report created for the
California Earthquake Authority pre-
dicts that the chances of another
earthquake similar in size as
Northridge, over the next 30 years,
are 97% for Southern California and
93% for Northern California.22

The Association of Bay Area
Governments (ABAG) states: “The
headline after the next major Bay
Area earthquake may be: ‘Housing
Losses Staggering Due to Failure to
Retrofit Apartments and Condos with
Known Earthquake Risk.’ Of the
160,000 housing units ABAG forecasts

will be uninhabitable in a major
earthquake, most will be the result of
the collapse of apartment buildings
with parking or commercial space on
all or part of the first floor. The col-
lapse of the parking areas in all types
of apartments and condos occurred in
the 1971 San Fernando earthquake,
the 1989 Loma Prieta earthquake, and
the 1994 Northridge earthquake.”23

Another recent article24 in the
Los Angeles Times25 highlights an old
problem that may have new conse-
quences. The Northridge earthquake
occurred 15 years ago and many
southern California apartments suf-
fered extensive damage as a result.
One complex in particular however,
was deadly. The Northridge Meadows
apartment complex collapsed on
January 17, 1994, and killed 16 resi-
dents. The collapse was due to a
weak first story. Since the Sylmar
earthquake in 1971, experts have
known about the problem where

parking or big windows exist under
the upper floors of a building, and
there were efforts in many cities to
beef up building codes to prevent
building collapse in a seismic event.

The article points out that many
landlords took steps to perform inter-
im structural repairs, but that in
many cases those repairs were not
permanent or were not done at all.
The small posts, for example that
support upper floors over carports
cannot withstand the movement that
occurs in an earthquake.

“In the case of Northridge
Meadows, the magnitude 6.7 temblor
caused the second and third floors to
crumple right down onto the lower
floors, leaving some cars poking out
of the sides of the buildings. Its col-
lapse caused the largest number of
deaths in a soft-story building. The 16
people who died were on the first
floor.”26
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Government agencies have not
exactly been on a fast track to force
repairs. Fremont is reported to have
sent out notices to the owners of 28
apartment buildings in 2007, the year
its enhanced codes went into effect,
but only two have completed the nec-
essary retrofit. In Berkeley, where 320
buildings have been identified with
soft first stories, only half have
applied for correction permits.

We have a special concern for
the numerous condominium com-
plexes that have been converted from
older apartment buildings. We have
seen many that were built before
1994 and some which appear to have
soft first stories—mainly where park-
ing exists under the second or more
stories of the building. Our experi-
ence is that boards of directors of
community associations responsible
for these buildings barely have suffi-
cient funding to do routine painting
and roof repairs. The cost of a seismic

retrofit is not only unbudgeted but
probably could not be funded short of
a large special assessment, which
would have to be approved by the
owners. An expense of that magni-
tude could be the difference between
economic survival and obsolescence.

We recommend that any sus-
pected “soft-story” building be
inspected by a structural engineer. If
the conversion has been recently
done, the seller may be responsible
for the costs of a retrofit if one is nec-
essary. But in any case, the board and
the owners will need assurance that,
if the “big one” hits the Hayward or
the San Andreas Fault, Bay Area com-
munities will not suffer the same fate
as those in Northridge.
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What’s common to all of the fore-
going examples? They all

involve special districts or communi-
ty associations that had to deal with
the effects of natural disasters. They
were and are completely reliant upon
the individual homeowners for the
necessary funding. Public agency
funding was and is not available.
They also involved disasters in
which, in most cases, insurance is
either excluded (flood and landslide
insurance) or extremely costly and
with large deductibles that make its
purchase a questionable investment
(earthquake insurance.) They also
involve communities for which
reserve funding for natural disasters
is non-existent. The lucky ones, those
that discovered landslide, structural,
flood, or erosion threats while there
was still time left on the statute of
limitations, were able to bring claims
that produced enough cash to retrofit
the buildings or fix the damage.

Others like Bethel Island, or any
development more than ten years old,
have no such recourse.

In every case, however, proper
preparation can reduce the conse-
quences of a disaster. Here are four
things boards of directors should do
to prepare for a disaster:

Investigate your exposure•
(Chapter 4);
Review your insurance (Chapter 5);•
Retrofit your buildings (Chapter 6);•
and
Advise your members (Chapter 7).•

The board can retain experts to
investigate the vulnerability of

the project to potential natural disas-
ters. Older buildings, hillside com-
mon areas, proximity to the bay or
ocean, construction on engineered fill
or bay mud can expose an association
to serious damage from storms, rising
sea levels, or earthquakes. For exam-
ple, older construction should be ana-
lyzed for issues such as the soft story
problem and similar construction-
related failures. Appropriate experts,
structural and civil engineers, con-
tractors and architects can conduct
the necessary inspections and provide
the board of directors with reports
outlining any concerns and proposals
for repair.

Because buildings are not single
products but rather an assembly of
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individual parts and components
designed and put together by differ-
ent individuals and companies, when
acts of nature intervene to test the
resistance of buildings and their com-
ponents to storms, floods and earth-
quakes it is never exactly clear how a
particular building will perform. For
these reasons, qualified experts are a
necessary and valued part of the
determination of a project’s vulnera-
bility to natural  disasters.

Experts are professionals whose
credentials qualify them to analyze
the ability of a building or other infra-
structure to perform under stress. The
qualifications needed are determined
by the nature of the threat and the
component, but with community
associations experts are predominant-
ly architects and engineers. Architects

are generalists, who by education and
professional preparation are capable
of designing almost any component
of a building as well as the entire
assembly of components.

Civil engineers, on the other
hand, can be generalists also and/or
specialists in certain discrete parts of
the project. Geotechnical engineers
study soils and the cause and cure of
landslides and foundation design.
Structural engineers investigate the
ability of the building framework to
resist earthquakes, evaluate damage
and distress in buildings, and assist in
foundation design and repair. Civil
engineers also can investigate earth-
works, like levees, and drainage
improvements to determine their abil-
ity to withstand rising sea levels or
floods.

There can be overlap among
these disciplines and between archi-
tects and engineers; the board should
discuss their exposure concerns with
any proposed experts to be sure they
have assembled the right team. Once
employed, experts can begin an
investigation aimed at three things:
(1) does the project have a particular
vulnerability to natural disasters; (2)
if so, how do we fix it; and (3) how
much will it cost to retrofit? These are
important issues that, once deter-
mined, can provide a board of direc-
tors with a road map to improving the
chances of the community surviving
a natural  disaster.
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Boards should review their existing
insurance program and any addi-

tional available insurance coverage to
be sure that they are as insured as
currently available policies and their
budget allow. Most property policies
insure an association against losses
by fire, but few include earthquake or
landslide protection and may express-
ly exclude such perils. Earthquake
insurance is offered, but it is very
expensive and high deductibles
would require a cash reserve beyond
the capability of most community
associations. An insurance broker
who specializes in insurance for com-
munity associations has published a
comprehensive outline of earthquake
insurance questions and answers on
its website.27

But should a board invest in
earthquake insurance notwithstand-
ing the cost? Attorney Steven Weil
has explored the dilemma a board
faces when the pressure mounts, usu-
ally after another earthquake disaster,
to buy earthquake insurance for the
association:

“If the governing documents
require a board to obtain earthquake
coverage but none can be obtained, a
record of that fact should be main-
tained and communicated to the
membership. The board should then
seek an amendment to the governing
documents to eliminate the provision
requiring the board to obtain the cov-
erage. Cali for nia law permits the
board to petition the Superior Court
to clarify the association’s responsi-

bilities relative to coverage where the
members refuse to approve or finance
its cost.

If the governing documents
allow the board to obtain earthquake
insurance ‘as deemed prudent,’ the
board should determine whether it is,
in fact, reasonable to obtain and pay
for the coverage. If the premium can
be paid without an increase in assess-
ments (or without an increase beyond
20 percent of the existing budget), no
membership vote is required. The
board should, however, advise the
membership of its decision and the
reasons therefore.”28

The Federal Emergency
Management Act (FEMA) offers flood
insurance for community associations
in certain qualified areas. Their book-
let states: “Condominium associa-
tions may purchase insurance cover-
age on a residential building, includ-
ing all units, and its commonly
owned contents under the Residential
Condominium Building Association
Policy (RCBAP). The unit owner may
separately insure personal contents as
well as obtain additional building
coverage under the Dwelling Form as
long as the unit owner’s share of the
RCBAP and his/her added coverage
do not exceed the statutory limits for
a single-family dwelling.”29
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Multi-family buildings with “soft
stories” should be considered

for retrofit before another earthquake.
There are several ways of retrofitting
a building with weak support for the
upper floors. Buildings with large
openings at the ground floor should
be closed or framed to prevent failure
in an earthquake. A noted structural
engineer, Thor Matteson, has written:

“The floor layouts that make
many condominiums and townhous-
es economical to build and maintain
also make them vulnerable to earth-
quake damage. A typical condomini-
um unit has many openings in the
front and rear walls: either garage
doors, entries, windows, or sliding
patio doors. Since there is typically
another unit next door, the side walls
cannot have any openings. Large
openings (or several smaller open-
ings) in walls reduce the ability of the
wall to resist earthquake forces.
Retrofitting an individual unit with
extensive openings in the front and
rear walls can be accomplished by
installing a steel ‘moment-frame’ in
each of those walls. However, such
moment-frames are costly to fabricate
and install. Fortunately, the same
traits that make condos economical to
build in the first place could (with
some creative legal and engineering
solutions) also make them more eco-
nomical to retrofit.

The above solution would work
easily for an apartment building,
where the manager could simply say,
‘Your unit is the one with slightly less

storage because of the seismic retrofit
frame.’ With condos, all sorts of
issues could arise—for instance, is an
easement required for structural ele-
ments that clearly cross property
lines? If the moment-frame that
strengthens an entire building is with-
in an individual unit, would the asso-
ciation have right-of-entry to perform
inspections? Do the owners of the
unit with the frame pay less in assess-
ments because they are giving up
space? Are they compensated because
there will be more disturbance to
their unit during construction?

For many condo associations,
addressing these issues could allow a
much more economical retrofit of a
building as a whole versus retrofitting
individual units as completely sepa-
rate entities. Community associations
exist to achieve solutions to common
problems, so a cooperative solution
should be within reach.”30

Known landslide hazards should
be mitigated and suspected areas of
potential earth movement investigat-
ed. Drainage and seawalls near the
bay and ocean should be inspected
and upgraded as necessary to remove
erosion and flood risks. Structural
components such as balconies, stair-
ways, and catwalks that have deterio-
rated or have sustained wood rot
should be braced or rebuilt. Common
areas may need retaining walls or
new drainage systems to cope with
rising sea levels.

Implementing the best possible
retrofit will be expensive in most

cases, but probably less expensive
than repairing post-earthquake dam-
age or even obtaining insurance
according to at least one source.31

Nevertheless, if an expert investiga-
tion identifies a serious vulnerability
in the project, the board should con-
sider the possibility of a special
assessment or bank loan to address
it. If the project is not yet ten years
old or is a conversion, a claim against
the developer or converter may still
be available. The association’s legal
counsel can explore that possibility
on behalf of the association.
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The board should notify the mem-
bers of the association’s disaster

preparedness and post-disaster plans.
Once the board has investigated the
vulnerability of the project, reviewed
and chosen appropriate insurance,
and determined whether a repair or
retrofit to vulnerable building compo-
nents is in order, it should advise the
members so that they understand the
decisions that have been made, and,
where possible, include them in the
planning process.

A board of directors has extraor-
dinary powers, including—in emer-
gencies affecting safety or involving
unforeseen expenses—to levy special
assessments without membership
approval. In reality though, without
the support and confidence of the
membership, no plan can “save” the
community from a disaster (at least,
not without judicial or governmental
intervention). The board can earn
membership support and confidence
by being candid with the community
about the challenges being faced and
showing leadership in developing
solutions.

As discussed throughout this
article, the board should engage qual-
ified consultants to provide an analy-
sis of the risk of personal injury and
property damage from an event
(flood, earthquake, landslide, etc.).
The directors should meet with these
experts in person after receiving writ-
ten reports addressing the issues.
Follow up may be required—perhaps
with other experts, contractors or a

      



construction manager—to assess the
experts’ input and to price further
testing or recommended repairs.
Reliable information should be
obtained with reasonable speed and
when building conditions and the
beginnings of a plan become known,
the information should be shared
with the  members.

The board should be prepared to
address objections based on uncer-
tainty, doubt and fear about both the
risks faced and the cost of a repair. It
is wise to consider options proposed
by members and to engage in an
open dialogue about how the com-
munity as a whole will respond. The
board should not assume its tentative
plan is the only one that can work
and some modifications might be
needed based on cost or other consid-
erations. Identifying the right
approach for each community does
not happen in one meeting or letter,
especially when the repairs are
expensive or the members are dubi-
ous about the need for upgrades.
Creation and adoption of a successful
plan should be seen as a process
requiring many months and hard
work.

One way of engaging the mem-
bership is by creating a disaster pre-
paredness committee. It could be
charged with assisting in the develop-
ment of a repair plan or gathering
information for publication on the
website concerning, for example, con-
tact information for local hospitals,
best methods of exiting buildings,

locations of fire-extinguishers, ladders
and shut-off valves, a “neighborhood
watch” type system to assist those in
need after an event, the storage of
medical equipment, flashlights, extra
cell phones and radios. The regular
publication of committee activities
coupled and the board’s ongoing
efforts are ways of keeping the mem-
bership engaged in the larger debate
of whether and to what extent repairs
or upgrades to respond to catastroph-
ic events should be pursued and
financed.

No specific California law
requires disclosure of common area
conditions that might be vulnerable
in the event of a disaster but some
laws come close. A reserve study
must be obtained every three years
that is intended to identify the
remaining life and cost to replace
physical components with a defined
useful life. The association must also
disclose anticipated special assess-
ments based on the reserve study or
those that have been approved even if
not yet imposed.

The exact nature of the disclo-
sure obligation in a situation involv-
ing conditions that only become sig-
nificant if a disaster occurs—for
example, the lack of adequate
drainage on a hillside that, with
excessive rain, could cause it to slide
into homes; or the lack of properly
rated fire walls—requires careful con-
sideration and advice from qualified
legal counsel. But, regardless of
whether the law requires disclosure,

the best way to help a community
face future challenges is by timely
communicating building or other
common area conditions causing con-
cern, and developing emergency pre-
paredness plans together, with the
board and members  participating.

The Internet can help. For
starters, we’re at the point where
almost all associations should consid-
er having their own website.
Typically, it will include copies of
important records—the governing
documents, board policies, the budg-
et and reserve study, architectural
application forms and meeting min-
utes are common. But the site can
also be an effective source of infor-
mation both before and after a cata-
strophic event, especially if buildings
become uninhabitable forcing resi-
dents to live elsewhere. The site
could be used to schedule meetings;
keep members abreast of demolition
and access to obtain personal proper-
ty; actions being taken by govern-
ment officials; and important updates
relating to votes, special assessments
and financing. For the site to be really
effective however, it must be created
before the event occurs and regularly
publicized as “the” place to go to
obtain information about the associa-
tion if a disaster does occur.
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So what happens if a community
association’s property or buildings

are destroyed in an earthquake, a
landslide, or flooding for which there
is little or no insurance and no legal
recourse to the developer? Here are a
few options and the chance of suc-
cess of each:

1. Assess the members? Fine
for minor damage, but the cost of
repairs for major destruction damages
is often beyond the statutory authori-
ty of the board to assess. The
California Civil Code limits boards to
special assessments up to five percent
of the prior year’s budget without a
vote of the members. And will mem-
bers likely approve an assessment
sufficient to rebuild substantial por-
tions of the project? That depends
upon the value of the potentially
rebuilt project compared to the cost
of reconstruction.

It also depends upon the politi-
cal will of the members since most
community associations must seek
member approval for any substantial
assessment. As the case of Bethel
Island illustrates, even where a real
threat to survival exists, the mem-
bers—perhaps having lost faith in the
board or simply because new taxes
are unpopular—voted “no,” refusing
to fund critical repairs to the levee
system. Also, in bad economic times
like we are presently experiencing,
the value of homes may be less than
the mortgage, giving owners little
incentive to pay additional assess-
ments and collecting from owners

who are “underwater” can be a dead
end.

2. Obtain a bank loan? Many
banks are generally willing to lend
associations the funds to perform
their repair obligations. These loans
are secured by the association’s
reserves, income stream, and its
authority to collect assessments. As a
practical matter, any loan will require
membership approval, at least for the
special assessment to repay the loan
and, in some cases, for the specific
loan itself depending on the bank or
the association’s governing docu-
ments. But, if equity is low or repair
costs high, the bank may require that
the members pay a certain portion of
the repair cost “from their own pock-
ets” before the loan will be funded.
All this is problematic if owners are
considering walking away from the
development based on the repair
costs or the magnitude of the
 damage.

Bank loans, while possibly
forming an important resource for
financing post-disaster repairs, may
not be adequate to raise needed cash
and won’t be easy to get. Also, since
an association has only the right to
collect assessments and has no real
estate of value that could secure a
loan, the bank may want to look to
the members individually as the only
real security—facts that may make
member approval of a loan no slam-
dunk.

3. Declare bankruptcy? Why
not just allow the association to

declare bankruptcy and walk away
from any obligation to repair or
rebuild? Bankruptcies don’t typically
occur with community associations
for these two basic reasons: the asso-
ciation cannot avoid its ongoing
responsibility to levy assessments to
make repairs and any repair expense
that is sought to be discharged in
bankruptcy would be passed through
to each individual owner.

The association’s obligation to
fund its maintenance and repair obli-
gation is mandated by California’s
Davis-Stirling Common Interest
Development Act. The California Civil
Code contains the following lan-
guage: “Except as provided in this
section, the association shall levy reg-
ular and special assessments suffi-
cient to perform its obligations under
the governing documents and this
title.”32 In a recent court case33 the
judge used the authority given to
boards to levy emergency assess-
ments and the owners’ obligation to
pay assessments as grounds to charge
individual owners for a debt of the
corporation. The import of that case
is that individual lot and unit owners
are not insulated from the debts of
the corporation.34

For these reasons, a bankruptcy
filing will not normally be considered
a remedy available to a community
association in financial distress. So
the association is probably its own
largest creditor given its legal obliga-
tion to maintain and repair the prop-
erty. A project devastated by a natural22
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disaster has little left to offer other
creditors except, perhaps the value of
the land. A trustee in bankruptcy
would succeed to the rights of the
association and would have the
authority to assess the individual
owners which, in turn would likely
hit the same wall discussed above—
owners may just abandon their prop-
erty rather than pay the cost of a
major reconstruction.

4. Condemnation? If all else
fails, and there is no available fund-
ing, and the buildings cannot be
repaired so that they are once again
suitable to live it, the city or county
will declare them uninhabitable—
“red tagged” if you wish—and con-
demn them. Condemnation does not
mean that the city will buy them—
that’s inverse condemnation and only
works when the city does something
that incidentally deprives the owner
of the use of the property. Direct con-
demnation results when a building is
not fit for human habitation and resi-
dents are prohibited from occupying
it. Fire, earthquake, floods, and land-
slides have all resulted in buildings
being condemned. Condemned prop-
erty can be sold; it just can’t be occu-
pied by the residents until it is made
habitable. A buyer could rebuild the
project or demolish what’s left and
build something new—which brings
us to the next option.

5. Sell the project? Yes, it is pos-
sible and in the end, that may be the
only viable option. Community asso-
ciations are not single parcels of land.

They are comprised of multiple
parcels with separate owners. In a
condominium, the association owns
nothing. In a planned development,
the most the association owns is the
common area, which generally has
no inherent value without the lots.

As owners walk away from
property and mortgage holders start
to take back whatever is left, the
banks, and not the defaulting owners,
could potentially become responsible
for the next round of assessments to
pay the cost of reconstruction—which
in turn may discourage lenders from
foreclosing. This could create a
“whirlpool” effect that prompts own-
ers and lenders to abandon ship so as
not to be the last responsible party
standing. If this happens, the proper-
ty may just sit until someone with
enough capital can martial the
remaining assets, and aggregate the
disparate ownership interests by
whatever means are available. A
developer or investor could theoreti-
cally acquire all of the separate titles
directly from the individual owners
and rebuild the project—a difficult
task however, especially if some of
the owners decided not to sell or
could not be located.

Creation of a single, salable par-
cel from those multiple separate inter-
ests is also possible with a member
vote. If authorized by the members,
the board of directors or a trustee
could sell the project as a single par-
cel with the assistance of a court.35

When damage is severe and if the

members vote not to rebuild, the
California Civil Code allows the entire
project to be “partitioned,” which
means aggregating all of the individ-
ual titles and selling the entire proj-
ect. However, it is also not hard to
imagine a disaster scenario where the
buildings are so badly damaged that
the owners have moved away and
cannot be found. There is no statuto-
ry provision that governs those cases
when a member vote is impossible to
arrange.36

23

  fter Disaster Strikes?

See California Civil Code Section 1366(a).32.

Berding, Tyler, “No Right to Refuse Payment,”33.
Berding|Weil Library (2008).

Berding, Tyler and Bonato, Sandra, “Bankruptcy34.
Won’t Work,” Berding|Weil Library (2010).

Berding, Tyler, “Is Your Condo Development a35.
Candidate for Sale as a Single Parcel?” Berding|Weil
Library (2010).

The standard clause included by Berding|Weil in the36.
CC&Rs that its attorneys prepare provides for alternate
repair strategies to be presented to the members. But if
none of the alternatives is accepted, the board of direc-
tors is given the authority to sell the property without a
further vote.



24

    



There are tools available to address
a major catastrophe. These

include pursuing timely claims
against responsible parties like a
developer or a converter; making
insurance claims; obtaining bank
loans; the imposition of special
assessments; or selling the entire
project. In theory, one of these tools
might save a project, but actually
implementing any of these can be a
daunting task, especially for owners
with limited personal interests or
assets.

Depending upon how records
are kept; the nature of the catastro-
phe; how many units, owners or
buildings are affected; and other fac-
tors, including communicating with
fellow members—let alone being able
to schedule post-disaster meetings or
votes—employing these tools may
prove to be a difficult challenge. And
on a personal level, even if a vote
could be taken and the necessary

quorum achieved, the inherent “glue”
that keeps members together may be
lost in the disaster—some won’t want
to pay to rebuild and those who do
won’t be able to do so alone.

The exceptions to this scenario
include those developments that were
built within the applicable statute of
limitations—assuming the damage
was the result of a failure by the
developer to adequately anticipate
the disaster in the design and execu-
tion of the development. The other
exceptions are projects where the
damage is not serious, there is ade-
quate insurance, or the property itself
is so inherently valuable that a sale
would produce proceeds well in
excess of the amount of the total
indebtedness against the  property.

The massive loss of equity that
owners in common interest develop-
ments have suffered in the recent
recession coupled with the likelihood
that most projects are underinsured
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and have no reserves to address seri-
ous disasters, leaves open the very
real possibility that most boards
would likely throw in the towel and
let the lenders take over rather than
try to rebuild. Just untangling the
financial interests of the owners, the
association, the lenders and the insur-
ance carriers almost guarantees that a
heavily damaged project will not
leave much owner equity behind. So
except in those cases where the land
has great inherent value, more than
likely the lenders, and not the home-
owners, would end up with whatever
cash is derived from a sale of the
project and any insurance proceeds. If
that were the case, the owners would
have little incentive to do anything
but walk away.

Witnessing the Japanese and
New Zealand earthquakes and the
resulting tsunami; the floods and tor-
nadoes in the Midwest; the recent
spate of damaging landslides in
California; western wildfires over the

past decade; and the threats posed by
rising sea levels raises serious con-
cerns about how a community associ-
ation in the path of any of those
threats would survive. We have
warned before that community asso-
ciations have a finite service life.37

Given what we know, a natural disas-
ter could advance that inevitable
deadline substantially.
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